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1. These appeal s by special |eave arise out of the follow ng
facts:
2. In the Undergraduate 4 years B. Tech. Cost-Sharing

Engi neeri ng Course of eight senmesters started in the year 1995
by the appellant university, 10% seats were reserved for Non-
Resi dent Indian Students (hereinafter called "NRl students").
As per the prospectus such students were required to nake a
deposit of US $5000 at the tinme of their adn ssion towards
"devel opnent charges’ and to pay in addition a fee of

Rs. 20, 000/ - per senester whereas all the other categories of
students were required to pay a uniformfee of Rs.20,000/- per
senmester. Fromthe acadenic year 1996-97, however, the

Uni versity increased the fee for NRI students to US $4000 per
annum whereas the other students continued to pay fee at the
rate of Rs. 20,000 per senester. This practice was continued for
three adm ssion years, i.e. 1996-97, 1997-98 and 1998-99, but
fromthe year 1999-2000 the provisions made in the year 1995-

96 i.e. confining the paynent of fee to a one tinme paynent US
$5, 000 and Rs. 20, 000/ - per senester were restored.” The
respondents herein who had been adnitted to the course in
guestion during the years 1997-98 and 1998-99 fil ed
representations claimng that they had been adversely treated

by the appellant University and that they were entitled to claim
parity vis-‘-vis the fee structure for NRI students as fromthe
years 1999-2000 onwards. As the representations bore no

result, 34 of the 56 NRI students who had been adnitted to the
course during the two years, filed two wit petitions before the
Kerala High Court. On notice, a counter affidavit was filed by
the Registrar on behalf of the appellant University pointing out
that the NRI students had not been admitted to the course on

the basis of nerit and that the B. Tech. programme conducted

at the Centre was a sel f-financing and unai ded one being run
exclusively with funds collected by way of fees. The fact as to
the increase and the changes nade fromtinme to tinme in the fee
structure were broadly admtted but it was pleaded that the
Syndi cate of the University had reduced the fee for the batch
entering the course for the year 1999-2000 before the

admi ssion process had commenced and that the wit petitioners
could not claiman automatic reduction in the fee and it was
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essential that the fee structure designed for a particular batch
shoul d be allowed to continue as to nake a change m dway

would I ead to a conplete break down of the finances of the
University. The Division Bench of the Hi gh Court observed that
two questions arose for consideration:

(1) Is the action of the University in

charging fee at different rates fromthe

students on the basis of the batches in

which they were admitted arbitrary

and unfair ?

(2) Are the petitioners estopped from
chal | engi ng the i npugned action?

and then went on to exam ne each point under specific heads.
VWi le dealing withthe question No.1, the Court observed that
there appeared to be no rationale for subjecting the wit
petitioners to a higher rate of fee than the rate fixed in the years
1995- 96 and 1999-2000 onwards nore particularly as in the
witten statenent filed on'behalf of the University no basis for a
differential treatment had been disclosed and the averment that
a reduction in the fee would lead to financial stress in the
conduct of the courses had not been substantiated by facts and
figures. The Court al so observed that even assum ng that the
university had the right to fix the rate of fee, a duty was stil
cast on it to act fairly, and being a statutory body, its decision
was to be based on reasonable facts and if a classification
bet ween the different categories of students was pleaded, it
must satisfy the test of having a rational basis.
3. On question No.2, the Court held that though the
Uni versity had i ssued a prospectus disclosing the fee structure,
it would not bind the respondents even on the principle of
est oppel, as estoppel was a principle of ‘equity and as it
appeared that the fundanental right of the wit petitioner under
Article 14 of the Constitution had been violated, the same could
not be wai ved even by their own action. The ultimte direction
was accordingly rendered on 2nd April 2003 as under

"In view of the above, the wit
petitions are allowed. The Universityis
directed to refund the extra fee charged
fromthe petitioners. It nmay be noticed in
this connection that initially the | evy of
an additional fee had been stayed by this
Court. However, on a subsequent date,
the order of stay was vacated. At that
time an undertaking was given by the
University that in case the wit petition is
al | owed, the disputed anount of fee shal
be refunded. The University shall do so
within two weeks fromthe date of receipt
of a certified copy of this order. 1In case of
failure to refund within the tinme as
aforesaid, it shall be liable to pay the
amount along with interest at the rate of
10% fromthe date of deposit till the date
of refund. The University is also directed
to declare the result of the petitioners
forthwith."

4, It is against this judgment and order of the Division Bench
that the present appeals have been filed by way of Specia

Leave. This nmatter first cane up for hearing on 9th May 2003

on which date | eave was granted and pendi ng proceedi ngs the

order for refund was stayed. W have al so been told that this
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Court had directed the respondent students as an interim
neasure to pay the entire fee as per the fee structure under

whi ch they had been adnmitted and it is the conceded position
that all the students have in fact deposited the anpbunts in
guesti on.

5. M. T.L.V.lyer, the | earned senior counsel appearing for
the University has seriously controverted the conclusions of the
Hi gh Court and has pointed out that it was open to a self
financing institution to fix its own fees and interference in this
exercise by the Court was not called for. He has subnitted that
there was adequate material on record to show that the
University was in need of funds as the course set up was a new
one and the necessary infrastructure and facilities had yet to be
devel oped which justified a substantial fee on those who coul d
best afford it. The |earned counsel has placed reliance for this
submi ssion on T.M A Pai Foundation vs. State of Karnataka

(2002) 8 SCC 481, Islamc Acadeny of Education & Anr. vs.

State of Karnataka & Ors. (2003) 6 SCC 697, P.A Inandar &

Os. vs. State of Maharashtra & Ors. (2005) 6 SCC 537. On

the second question, posed by the High Court, M. Ilyer has
submitted that it would bea very dangerous doctrine to |ay
down, that a student having accepted admi ssion under a
particul ar fee structure could turn around and say at a later
stage that the fee which was called upon to pay was excessive
and that he was liableto pay such fee which was | eviable on
students adm tted in subsequent years. 1t has been highlighted
and in this situation that there would be conplete uncertaintly
in the quantum of funds available andthat it woul d be well

ni gh i mpossi bl e for ‘any educational institution to chalk out its
own paranmeters for developrment. 1t has finally been submtted
that having taken adm ssions under a certain fee regine the

NRI students were estopped fromchall enging the sane in

Court. In support of this argument, the | earned counsel has
relied upon Om Prakash Shukla vs. Akhilesh Kr. Shukla &

O's. (1986) Supp. SCC 285 and Standard Chartered Bank vs.

Andhra Bank Fi nanci al Services Ltd. & Os. (2006) 6 SCC

94.

6. M. Rao, the |earned senior counsel for the respondents
has, however, supported the judgnment of the Division Bench

and has submitted that though the right of the University to fix
a fee was undeni abl e, but the quantumwas required to be
reasonabl e and al so supported by relevant material to justify
the levy. He has pointed out the stand of the university had
been a vacillating one, as before the High Court the plea taken
was that the funds available fromthe NRI students were

required for infrastructure devel opment whereas a conplete
somersault had been made in the affidavit filed in this Court by
pl eading that it had been observed, that during the adm ssions
nmade in the year 1997-98 and 1998-99 neritori ous NR

students had not sought adm ssion on account of the high fee

and it was in that eventuality that the University had decided to
re-introduce the fee structure for the year 1995-96, so as to
attract NRI students froma wi der base. It has been submtted
by M. Rao that the quantum of the fees and the manner of its

i mposition suggested that the fees was, in fact, a capitation fee,
the I evy of which was conpletely barred by several judgnents of
this Court and in this connection has placed reliance on
T.M A Pai Foundation & Ors. (supra). It has been pleaded

that as per the budget estimates shown in the affidavit filed by
the university in this Court ( fromthe year 1996-97 to 1999-
2000) it was clear that there were substantial reserves with the
University during the years 1997-98 (acadenic years) which did
not warrant an increase in the fee. It has finally been argued
that in the light of the judgnents aforequoted, the fee structure
for the year 1995-96, and 1996-97 had been deternined by a
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conmittee and as such any deviation therefromby the
University was unjustified. For this pleading on facts M. Rao
has referred us to Civil Appeal No. 6143/2003.
7. At the very outset, it rmust be observed that the dispute
pertains only to two years and as of today there appears to be
no difficulty, as the fee structure is now devised by comittees
set up under the orders of the Suprene Court in the aftermath
of the judgnment in T.M A Pai’s case (supra). We are al so of
the opinion that the matter relating to the fixation of a fee is a
part of the administration of an educational institution and it
woul d i mpose a heavy onus on such an institution to be called
upon to justify the levy of a fee with nmathematical precision
The Suprene Court has |aid down several broad principles with
regard to the fixation of fees and as of today, those principles
are being adopted by the comittees set up for the purpose. It
must be understood at the outset that an educationa
institution chal ks-out its own programre year wi se on the basis
of the projected receipts and expenditure and for the court to
interfere/in this purely admnistrative nmatter woul d be
i mpi ngi ng_excessively on this right. Fromthis, however, it
shoul d not be understood that the educational institution has a
carte blanche to fix any fee that it likes but substantia
aut onony nust be left to it: M. Rao has very candidly
admtted that it was undoubtedly open to an educati ona
institution to fix/its fee but subject to certain broad principles.
We have accordingly gone through the affidavits filed by the
appel l ant University and they reveal that the University had set
up the new course in'the year 1995-96 for which funds were
required for infrastructure developnent, the devel opnent of a
faculty, which woul d nean making provision for adequate
salary for the teaching and supporting staff soas to attract the
best mnds. It has also been enphasized in the second affidavit
that the fees had been first increased and subsequently reduced
as experience had shown that the anmpunt of US $ 5000 per
year was excessive and |l eft out consideration a |arge number of
NRI students who could not afford the fee and in order to make
the course available to a | arger segment anongst thi's category,
the fee had been reduced. W are of the opinion that no
contradiction or fault can be found with the University in taking
these two stances in the two affidavits as they supplement each
ot her and make out a justification for-the initial increase in the
fee and subsequent downward revision
8. We have al so gone through the judgnents cited by the
| earned counsel. In T.MA Pai case (supra) several questions
as to the rights of mnority institutions to manage their own
affairs were taken up \026one of the significant questions being
the right to determne and levy fee. Question 5(c) and its
answer are reproduced bel ow

Q 5(c) Whether the statutory provisions
whi ch regul ate the facets of
administration Iike control over
educati onal agencies, control over
governi ng bodies, conditions of affiliation
i ncl udi ng recognition/ w thdrawa
thereof, and appoi ntnent of staff,
enpl oyees, teachers and principles
including their service conditions an
regul ation of fees, etc. would interfere
with the right of admnistration of
mnorities?

A So far as the statutory provisions
regul ating the facets of administration
are concerned, in case of an unaided

m nority educational institution, the
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regul atory nmeasure of control should be
m ni mal and the conditions of recognition
as well as the conditions of affiliation to a
university or board have to be conplied
with, but in the matter of day-to-day
management, |ike the appoi ntnent of

staff, teaching and non-teaching, and
admini strative control over them the
managenent shoul d have the freedom

and there should not be any externa
control I i ng agency. However, a rationa
procedure for the selection of teaching
staff and for taking disciplinary action
has to be evol ved by the managenent
itself.

For redressing the grievances of
enpl oyees of ai ded and unai ded
institutions who are subjected to
puni shnment _or term nation from service,

a nmechanismwll have to be evolved, and
in our opinion, appropriate tribunals
could be constituted, ‘and till then, such

tribunals could be presided over by a
judicial officer of the rank of District
Judge.

The State or other controlling authorities,
however, can al ways prescribe the
m ni mum qual i fication, experience and
ot her conditions bearing on the nerit of
an individual for being appointed as a
teacher or a principal of any educationa
institution.

Regul ati ons can be framed governi ng
service conditions for teaching and ot her
staff for whomaid is provided by the
State, without interfering with the overal
admi ni strative control of the nanagenent
over the staff.

Fees to be charged by unai ded
institutions cannot be regul ated but no
institution should charge capitation fee."

9. It was further held that though no capitation fee or
profiteering was perm ssible but "reasonable surplus to cost
(sic) expansion and augnentation( sic) facilities do not,
however, anpunt to profiteering”. This judgnent cane up for
consideration in the Islam c Acadeny case (supra) primarily at
the instance of unai ded professional educational institutions,
both mnority and non-minority. Several questions were posed
before the Court and question No.1l was whether the
educational institutions were entitled to fix their own fee
structure. This question was answered as under

"So far as the first question is concerned,
in our viewthe majority judgment is very
clear. There can be no fixing of arigid fee
structure by the Government. Each
institute nust have the freedomto fix its
own fee structure taking into
consi deration the need to generate funds
to run the institution and to provide
facilities necessary for the benefit of the
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students. They nust also be able to
generate surplus which nust be used for
the betternment and growth of that
educational institution. In paragraph 56
of the judgnment it has been categorically
| aid down that the decision on the fees to
be charged nust necessarily be left to the
private educational institutions that do
not seek and which are not dependent

upon any funds fromthe Governnent.

Each institute will be entitled to have its
own fee structure. The fee structure for
each institute nust be fixed keeping in
mnd the infrastructure and facilities
avail abl e, the investnents nade, salaries
paid to the teachers and staff, future

pl ans for expansi on and/or betternent of
the institution etc. O course there can be
no profiteering and capitation fees cannot
be charged. It thus needs to be

enphasi zed that as per the majority
judgrment inparting of education is
essentially charitable in nature. Thus the
surplus/profit that 'can be generated

nust be only for the benefit/use of that
educational institution. Profits/surplus
cannot be diverted for any other use or
pur pose and cannot be used for personal
gain or for any other business or
enterprise.”

10. It was as a consequence of the directions issued in this
case that a committee headed by a retired Judge was set up in
each State to exanine the fee structure which woul d be

applicable both to ai ded and non-ai ded educational institutions
with a further direction that the recommendati ons nade by the
conmttee were to renmain binding for 3 years. Both the

af oresai d judgnents cane up for consideration in P/A | nandar’s
case (supra) and it was observed that though a |imted nunber

of seats not exceeding 15% may be made available to NRI's
dependi ng upon the discretion of the managenent, two

essential conditions were to be kept in mnd; (1) the seats woul d
be utilized for the benefit of bonafide NRI's and their children or
wards and that within this quota nerit would not be given a

conpl ete go-by and (2) further that the anpount of noney "in

what ever formcoll ected by such NRI's, should be utilized for the
benefiting students such as from econom cal |y weaker sections

of the society, whom on well-defined criteria, the educationa
institution may admt on subsidized paynent of fee."

11. A reading of the aforesaid judgrments would reveal that
the broad principle is that an educational institution rmust be
left to its own devices in the matter of fixation of fee though
profiteering or the inposition of capitation fee is to be rul ed out
and that some anpunt towards surplus funds available to an
institution nmust be permtted and visualized but it has also

been | aid down by inference that if the broad principles with
regard to fixation of fee are adopted, an educational institution
cannot be called upon to explain the receipts and the expenses

as before a Chartered Accountant. W find that the

observations of the Division Bench of the H gh Court that no
rational basis for the fixation of a higher fee for two years had

been furnished, |ays down an onus on the educationa
institution, which would be difficult for it to discharge with
accuracy. It bears repetition that the University had set up the

sel f-financing B. Tech. Course in the year 1995 and no grant in
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aid was available during this period or later and it had to nake
arrangenents for its own funds. W have al so exani ned the

budget estimates, receipts and expenditure fromthe year 1996-

97 to 1999-2000. We do find that there is a surplus in the
hands of institution but in the facts that a new course was
being initiated which would require huge investnents, the
surplus was not unconscionable so as to require interference.
Moreover, the University had nade its budget estimtes keeping
in view the proposed receipts and if the fee levied by it and
accepted by the students was permitted to be cut down md
termon the prem se that the University had not been able to

expl ain each and every itemto justify the levy, it would perhaps
be i nmpossible for it to function effectively.

12. We are also of the opinion that it would be well nigh

i mpossi bl e for an educational institution to have an effective
adnmi ni stration and to maintain high educational standards, if a
downward revision during the pendency of a course would be
automatical ly made applicable to students admtted earlier

under a different fee structure. A periodic revision is also
visualized in the directions of the Suprene Court in Islamc
Acadeny’ s case (supra) wherein it has been provided that the

fee structure fixed by a committee headed by a retired Judge
woul d be operable for 3 years. In the present case, we find that
the NRI students took admi ssion on certain specific conditions
and the University hasa right to insist that those conditions are
observed. To our m/nd, therefore, it would not be open to the
students to contend that notw thstanding that they had been
adnmitted on a certain fee structure they were entitled to claim
as a matter of right, @ reduction in fee to bring themat par with
students admtted |l ater under a lower fee structure. The
argunent of estoppel in-such a case would, thus, be available to
an educational institution. The H gh Court was influenced by
the fact that estoppel was a plea in equity and as the right of
the NRI students under Article 14 appeared to have been

violated, this plea was not available to the University. W do
not agree with this subm ssion for several reasons, firstly the
NRI students have not been granted adm ssion on their over al
nmerit but on the basis of the 10%reservation in their favour

and as such any cl ai mbased on equity woul d be suspect and
secondly each set of admi ssions nade year w se cannot be said

to over lap the adm ssions nmade earlier or |ater. W have also
considered M. Rao’s submission that the fee had the trappings

of a capitation fee. W find no nmerit in this assertion, as the fee
is being levied year wise for the course. W have al so gone
through the judgnents cited by M. lyer. To our mind, they are
not applicable to the facts of this case.

13. M. Rao has finally submtted that as the fee for the
years 1995-96 and 1996-97 had been fixed by a committee set

up under the directions of the Suprene Court it was not open

to the Syndicate to suggest a higher fee thereafter.” W find,
however, that there seens to be a m sconception as'to the facts
as it is the specific case of the University that the fee had been
fixed by the Syndi cate under Section 18 of the Cochin

Uni versity of Science and Technol ogy Act, 1976 and not by any
comm ttee.

14. We therefore, find that the judgnent of the Division
Bench of the High Court cannot be sustained. W accordingly

set it aside and allow the appeals with no order as to costs.




